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ABOUT ITRC

Established in 1995, the Interstate Technology & Regulatory Council (ITRC) is a state-led,
national coalition of personnel from the environmental regulatory agencies of some 40 states and
the District of Columbia; three federal agencies; tribes; and public and industry stakeholders. The
organization is devoted to reducing barriers to, and speeding interstate deployment of, better,
more cost-effective, innovative environmental techniques. ITRC operates as a committee of the
Environmental Research Institute of the States (ERIS), a Section 501(c)(3) public charity that
supports the Environmental Council of the States (ECOS) through its educational and research
activities aimed at improving the environment in the United States and providing a forum for
state environmental policy makers. More information about ITRC and its available products and
services can be found on the Internet at www.itrcweb.org.

DISCLAIMER

This document is designed to help regulators and others develop a consistent approach to their
evaluation, regulatory approval, and deployment of specific technologies at specific sites.
Although the information in this document is believed to be reliable and accurate, this document
and all material set forth herein are provided without warranties of any kind, either express or
implied, including but not limited to warranties of the accuracy or completeness of information
contained in the document. The technical implications of any information or guidance contained
in this document may vary widely based on the specific facts involved and should not be used as
a substitute for consultation with professional and competent advisors. Although this document
attempts to address what the authors believe to be all relevant points, it is not intended to be an
exhaustive treatise on the subject. Interested readers should do their own research, and a list of
references may be provided as a starting point. This document does not necessarily address all
applicable heath and safety risks and precautions with respect to particular materials, conditions,
or procedures in specific applications of any technology. Consequently, ITRC recommends also
consulting applicable standards, laws, regulations, suppliers of materials, and material safety data
sheets for information concerning safety and health risks and precautions and compliance with
then-applicable laws and regulations. The use of this document and the materials set forth herein
is at the user’s own risk. ECOS, ERIS, and ITRC shall not be liable for any direct, indirect,
incidental, special, consequential, or punitive damages arising out of the use of any information,
apparatus, method, or process discussed in this document. This document may be revised or
withdrawn at any time without prior notice.

ECOS, ERIS, and ITRC do not endorse the use of, nor do they attempt to determine the merits
of, any specific technology or technology provider through publication of this guidance
document or any other ITRC document. The type of work described in this document should be
performed by trained professionals, and federal, state, and municipal laws should be consulted.
ECOS, ERIS, and ITRC shall not be liable in the event of any conflict between this guidance
document and such laws, regulations, and/or ordinances. Mention of trade names or commercial
products does not constitute endorsement or recommendation of use by ECOS, ERIS, or ITRC.
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Foreword

This report is one of a series of case studies reports prepared by the Interstate Technology
and Regulatory Cooperation Work Group (ITRC). This report is a joint effort between
ITRC and the Colorado Center for Environmental Management (CCEM). Other ITRC case
study reports include Case Studies of Regulatory Acceptance of In Situ Bioremediation
Technologies (1996) and An Analysis of Performance Based Systems for Encouraging
Innovative Environmental Technologies (1997). These case studies reports are intended for
a broad audience that ranges from the general reader to state and federal agencies, tribes,
policy makers, project managers, scientists and engineers, and other stakeholders.

ITRC is a coalition of 27 states, federal agencies, industry representatives, stakeholders,
technology developers and other interested parties devoted to reducing barriers and creating
incentives for the interstate development, demonstration and deployment of environmental
technologies. ITRC commenced its activities in February 1995. The Department of Energy,
Office of Science and Technology, in large part, has funded ITRC efforts.

During 1996, ITRC expanded its technology-oriented focus by forming a Policy Team to
examine pertinent emergent environmental regulatory approaches. The Policy Team
focused on two areas -- state Voluntary Cleanup/Brownfields (VC/BF) programs and
performance-based contracting and regulation. The Policy Team formed a task group for
each focus area to investigate and report its findings. Each task group used an approach,
modeled largely after the original case study regarding in situ bioremediation.

The key objective of this project was to document successful, diverse VC/BF state
programs to gain an understanding regarding how they function and their implications on
innovative technology needs. Seven states were selected. Teams consisting of a CCEM and
ITRC representative conducted in-depth, personal interviews of state program managers
and others using these programs.

No study -- particularly one focused on environmental policy -- is without controversy.
ITRC and CCEM have made every effort to be objective and even-handed in this report. In
furtherance of this goal, the report was the subject of a review process designed to obtain
input from a broad range of points of view, including local, state and federal agencies,
trade associations and consultants, and public interest advocates.

The voluntary cleanup and redevelopment of tens of thousands of contaminated sites
nationwide is influenced significantly by numerous and cumbersome government
processes, uncertainty in cleanup requirements and the acceptability of solutions, and
marketplace disincentives. Due to the number of sites involved, small efficiencies can make
an enormous difference in the numbers of sites restored to economic productivity. The
VC/BF Task Group hopes that the sharing of lessons learned from state VC/BF programs
will further responsible environmental cleanup -- particularly for sites that would not
normally be addressed under enforcement-driven remedial programs. The Policy Group
also hopes that the results of this initiative will help the ITRC define farther technology-
related efforts in support of these evolving programs.

Paul Hadley, Chair, VC/BF Case Studies Task Group, ITRC
Department of Toxic Substance Control, California Environmental Protection Agency

Gary Broetzman and Nettie Rosenthal
Colorado Center for Environmental Management
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Executive Summary

BACKGROUND

State Remedial Programs

States have identified tens of thousands of contaminated sites, which are not listed on the
Superfund National Priorities List (NPL) that potentially are in need of cleanup. State and
federal enforcement-driven programs (e.g., Superfund and hazardous waste) focus on the
high-priority sites and can remediate only a small fraction of the total number of sites.
Moreover, these enforcement-driven programs feature disincentives to cleanup, including
what some stakeholders believe to be cumbersome regulatory procedures, onerous liability
schemes, expectations of pristine cleanups and expensive treatment. State VC/BF programs
can provide an alternative for cleanup of the smaller, less seriously contaminated sites.

Defining State Voluntary Cleanup and Brownfield Programs

The seven state programs addressed in this report are referred to jointly as Voluntary
Cleanup/Brownfields programs. The programs exhibit a continuum between purely
voluntary cleanup programs (VCPs) (e.g., Colorado) and purely Brownfields programs
(BFPs) (e.g., Michigan), with most states' programs possessing characteristics of both.

State VCPs generally address smaller sites with less serious contamination. Project
proponents are able to clean up individual sites outside the context of an enforcement action
by state or federal regulators. Activities at those sites are often prompted by impending
property transactions. A typical state VCP will provide a streamlined process for oversight
of a cleanup, limitations of liability for persons conducting the cleanup and for subsequent
owners, and defined cleanup standards based on actual or proposed land use.

State BFPs generally address larger areas consisting of abandoned, idled, or underutilized
industrial or commercial facilities. Redevelopment is usually spurred by a combination of
economic forces and community concerns. A typical state BFP provides lender liability
relief, tax incentives, and loan and grant programs.

Barriers to Voluntary Cleanup
Three primary barriers to voluntary cleanup are the following.

* Legal. Under federal and state Superfund-type laws, all "responsible parties” (i.e., site
owners and operators; and generators, transporters and those who arrange for transport
of wastes that ultimately contaminate a site) can be liable for cleanup regardless of
whether a party actually caused the contamination and liability can extend indefinitely.
Also, parties can be liable to regulatory agencies and third parties under other
environmental laws and to third parties for personal injury and property damage claims.

» Technical. Without state oversight or guidance, there are technical uncertainties
regarding the adequacy of cleanup and acceptability of remedial methods.

* Financial. There are tremendous financial uncertainties associated with investigation
and remediation costs, environmental liabilities, and the value of the property after
cleanup (both with and without residual contamination).

The degree to which a state can provide a mechanism for voluntary cleanup, regulatory
streamlining and procedural flexibility, and can overcome the legal, technical and financial

barriers to voluntary cleanup, will determine, in part, the success of a state's VC/BF
program.



The Federal Brownfields Initiative

EPA commenced a Brownfields Initiative in January 1995 to mitigate some of the
disincentives to cleanup and to support the sustainable use of Brownfields. The initiative,
which has evolved since its inception, includes features that address streamlining, liability
relief, technical guidance, and financial incentives. Many states have similar features in
their VCP programs that generally are applicable to non-NPL sites.

State/EPA Relationship Regarding State VCPs

State VC/BF programs have been established by the states and operate independently from
EPA's Superfund or Brownfields programs. As of April 1997, EPA had entered into
separate memoranda of agreement (MOAs) with 10 states regarding state VC/BF programs.
Significant controversy surrounds the signing of MOAs regarding conditions in EPA
guidance documents, eligibility criteria, and enforcement conditions. The MOAs do not
relieve a site from federal liability, but are intended to provide some comfort to responsible
parties that EPA, generally, does not anticipate taking removal or remedial action at a site
that is involved in an approved state VC/BF program. During fiscal year 1997, EPA will

distribute $10 million to the states for development or enhancement of their VC/BF
programs.

FINDINGS

Common State VC/BF Elements

The creation of VC/BF programs is a state-by-state response to the local marketplace and
the need for redevelopment of blighted neighborhoods. As a result, a high degree of
variability exists among the VC/BF programs. However some common features of the
seven state VC/BF programs covered in this report include the following.

e Many of the VC/BF programs emerged in the early 1990's, first at an administrative
level and later supported by legislation.

»  Most of the VC/BF programs are fully funded by fees paid by the project proponents.
This limits staff size and the amount of technical guidance available.

e Each state puts a remarkably high number of sites through its VC/BF program in
comparison with the few cleanups completed under the federal and state enforcement
programs. In some cases, no actual cleanup is taking place -- no serious site
contamination was found and liability relief was granted.

Elements of the seven case study state VC/BF programs are reviewed in this report in
relation to (1) impetus to create the program and enter the program, (2) procedural
flexibility, (3) liability relief, (4) technical guidance, and (5) financial incentives. The table
on the following page summarizes the elements of the state VC/BF programs reviewed.

Impetus

The impetus for states to develop VC/BF programs is economic in nature. However, the
drivers for creating these programs differ somewhat between the eastern and western
states. In the eastern states, more emphasis is placed on economic redevelopment of large
areas or of municipalities. Often environmental concerns are far overshadowed by
economic and social concerns. In the western states, the impetus for VC/BF programs is to
support transfers of operational control of facilities or ownership of land.

Procedural Flexibility

Shift From Enforcement To Cooperation. The attitude of the state staff has shifted from one
of enforcement to cooperation.
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